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Small cell wireless network deployment:

Recommendations to safeqguard public assets and
protect the public interest

Carriers are making substantial demands of cities and localities in their rush to deploy wireless
technology on public infrastructure. While older network infrastructure was placed on large macro
towers, newer infrastructure relies on small cell technology that is often deployed in the public
rights-of-way and on public assets, such as light poles and traffic poles. Cities want robust
access to next generation networks, but must navigate multiple interests to ensure that
deployment is done in a way that protects public assets and the public interest. Small cell
deployment can be an opportunity to improve digital equity and promote good jobs. Although
preemption efforts at the state and federal level have serious and substantial implications for
what cities can do, recent FCC rulings and restrictive state legislation do not mean that cities are
powerless or must agree to whatever terms industry proposes. Cities continue to protect public
assets and protect the public interest.

This document provides guidance on how local governments can plan for and manage the
deployment of small cell wireless infrastructure.

We recommend cities take the following into consideration when planning for future networks:

- Develop a template agreement for access to the right-of-way and use of publicly-owned
assets (often referred to as a Master Lease or License Agreement). This approach
ensures a level playing field for all carriers and allows for inclusion of contract terms that
protect the public interest.

- Ensure an open public input process, so community members can stay informed,
participate and have a voice in network planning, construction, and deployment.

- Protect public and worker safety by including transparency requirements for

subcontractors working in the right-of-way.

Incorporate provisions that require companies to comply with existing laws.

Include measures that promote digital equity and digital inclusion.
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- Safeguard public resources, including provisions for retaining public ownership of assets
and abandonment of equipment.
-> Ensure that cities are protected if federal law changes.

Develop agreements for use of the right-of-way and attachment to
publicly-owned assets

We recommend cities adopt agreement structures that establish requirements for small cell
deployment that address issues related to both working in the right-of-way and use of publicly-
owned assets. To build wireless networks, telecommunications companies must have access to
underground conduit in order to lay fiber that will be connected to a small cell, which will often be
placed on various types of poles and street furniture. Because this process requires excavation
and construction in the right-of-way, cities have an interest in ensuring the work is done safely
and in a way that minimizes disruptions to other utilities that share conduit space, such as water
and gas. Where installations involve access to publicly-owned property to place the small cells,
cities have a proprietary interest in ensuring public assets are properly maintained and that the
city is properly compensated for the use of public property. A master lease approach allows for
consistency in contract terms and terms that protect the public interest.

These agreements have varying titles: Master Lease Agreements, Master License Agreements,
Small Cell Agreements, Franchise Agreements, Right-of-Way Use Agreements, etc., but have a
common purpose of creating a mechanism for cities to manage network planning, construction,
and deployment, and to facilitate negotiation with telecommunications companies about what
this process looks like. Agreements should ideally include the components described below:
public input, subcontractor transparency, compliance with existing laws, digital equity
components, preservation of city-owned assets, and protection for cities if federal preemption law
changes.

Provide for meaningful public input
|

Prior to entering into any agreement with a telecommunications or infrastructure company, the
terms of the pending agreement should be made public and allow for citizen and stakeholder
input. This should include a public hearing and process for submission of written feedback. This
will help ensure that community needs are heard and addressed in a public setting, and allow for
transparency and accountability in the negotiation process.

Telecommunications companies should also be required to provide notification to all households
in a planned small cell deployment area, and allow for resident input. Robust communication with



the public also ensures that residents are aware that cities have limited options under the current
FCC's rules and educates citizens about the ways in which federal overreach limits a city’s power.

Ensure safety and transparency in the rights-of-way
|

Installation and maintenance of telecommunications equipment is sensitive work that requires
diligent consideration of safety concerns. However, providers are building wireless networks
using webs of subcontracted labor instead of locally-based direct employees, and often these
subcontractors are non-union. Multi-layered employment structures can weaken the city’s ability
to hold contractors accountable for ensuring safe conditions, impacting both workers and the
public. Work is reportedly often paid on a piece rate, which can incentivize workers to rush
through jobs and increase the likelihood of mistakes.

There are numerous cases where subcontractors hired to do work on behalf of major carriers
were responsible for accidents that caused fatalities and property destruction. For example, in
July 2018, a contractor for Verizon in Sun Prairie, Wisconsin hit a gas main, causing an explosion
that leveled half a city block and killed a volunteer firefighter." In February 2019, a contractor in
San Francisco laying fiber for Verizon caused an explosion and three-alarm fire, with over 50-foot
flames that burned for hours and caused substantial property damage." Mistakes can also cause
costly utility disruptions. For example, in Sacramento, between May 2018 and January 2019,
Verizon contractors caused at least 41 utility hits, costing the city thousands of dollars and
hundreds of employee hours."

As a basic standard, cities should ensure transparency and accountability for subcontractors.
Often, when dangerous incidents like these happen, it is not even immediately obvious which
company employs the workers operating on public property. Basic information sharing
requirements as to subcontractors, licenses, and work conditions are a first step towards
ensuring that low-road subcontracting doesn’t endanger public safety or city property. In both Sun
Prairie and San Francisco, Verizon contracted with a company that contracted with another
company that contracted with another company. In Wisconsin, the subcontractor VC Tech was
delinquent in its registrations to work in the state at the time of the explosion." In San Francisco,
the subcontractor Advanced Fiber Works did not have a required license in California at the time
of the incident.” Information sharing requirements to ensure transparency around multilayered
structures are a first step towards accountability. Cities should consider what types of
disclosures will help ensure safety, for example:

- Alist of the companies directly responsible for performing work in the rights-of-way,
including contracted companies;

- A description of the relationship between the provider and the contracted companies
responsible for work in the rights-of-way, for example, do they have a direct contract or are
there other companies in the contracting relationship;



- A copy of contracts between the provider and contracted companies, and between

contracted companies;

A copy of safety procedures and policies maintained by the contracted companies;

A description of the job titles performing work on public property and whether the

company requires certain safety certifications, licenses, and worker training and

experience;

- Adescription of the compensation structure, for example by piece or hourly, and of the

staffing and scheduling structures;

A description of the equipment and tools to be used in order to safeguard public property;

Verification that the workers performing work on public property have the required

certifications, licenses, and worker training or experience;

- Requirements that should any worker issues arise, individuals can pursue their claims in a
public court of law and with appropriate governmental agencies where the city and public
will be able to learn of any problems, and not in confidential arbitration;

- Disclosures as to whether contracted companies have been found in violation of the
Occupational Safety and Health Act and other workplace laws.
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Cities should also ensure that the requirements they place upon providers will carry down even in
a multi-level contracting relationship. For example, many cities require insurance, bonding and
workers' compensation terms. If a contracted company will be doing the work in the rights-of-
way, those requirements should apply to contracted companies as well.

Incorporate compliance with existing laws
|

There are many federal, state, and potentially local laws around workplace standards that apply to
companies deploying wireless technology in your city. Too often, companies see violating
workplace laws as simply a cost of doing business. Contractual provisions incorporating existing
laws are common and tell companies that breaking the law isn't an option when they do business
with the city.

For example, an agreement can require that a company will comply with all relevant workplace
laws, including the Occupational Safety and Health Act, the National Labor Relations Act, the Fair
Labor Standards Act, Title VII of the Civil Rights Act of 1964, and relevant state and local laws. To
ensure compliance in a heavily subcontracted industry, an agreement should also require a
company to ensure that companies with which it contracts abide by those laws as well.

Workers have a right to organize and collectively bargain under federal law. In an environment
where threats, retaliation, and discharge of union activists is the norm,” contract language can
reinforce the importance of these federal rights for employers and employees. For example,
franchise agreements in New York City reiterate federal law and require the company “to
recognize the right of its employees to bargain collectively through representatives of their own
choosing in accordance with applicable law,” and state that the company “shall recognize and



deal with the representatives duly designated or selected by a majority of its employees for the
purpose of collective bargaining.”""

Address digital equity and network access

Digital equity refers to the unequal ability of communities to access and use technology. The
disparity between those who have access to networks and technology and those who do not is
called the digital divide, a form of inequality that maps on to economic fault lines in communities
large and small across the US."" When negotiating agreements to deploy wireless networks, cities
should consider their ability to promote digital equity and bridge the digital divide. The efforts can
include:

- Atiered-pricing structure for deployment in underserved communities, such as the fee-
structure under the franchise agreements in New York City.”

- Requirements that licensees contribute to a fund aimed specifically at supporting efforts
to close the digital divide, such as the Digital Equity Fund established by the City of San
Jose, California.®

- Requirements that licensees provide periodic information on the locations in which small
cell facilities are currently installed or under construction.” Transparency around
deployment is a first step to ensuring equitable build-out.

-> Negotiations to establish a timeline as to when network build-out will reach underserved
neighborhoods. Los Angeles’ agreement with Verizon focuses infrastructure in areas with
low broadband access during the initial network rollout.”

Safeguard public resources for the future

Cities should consider hidden costs that can affect public resources beyond the life of a given
lease agreement.

Ownership of Infrastructure

In some cities, providers are installing small cell equipment on infrastructure that the provider
builds -- for example, light poles -- and the provider retains ownership rights of the infrastructure
as well. " Localities need to be wary of hidden future costs of transferring control of public assets
to private entities. For example, in 2008, Chicago signed a 75-year contract leasing operation of
the city's parking meters to a global consortium led by Morgan Stanley. Although the deal gave
the city $1.7 billion in the short term, the city’s inspector general later concluded that the city
leased the meters for $1 billion below their value. The contract included compensation clauses
that required the city to pay the consortium for “lost revenue” when it made standard policy and
planning decisions, for example, the creation of new bike or bus lanes, or temporary uses such as
street fairs.



A best practice is for cities to retain ownership and control of infrastructure that will affect other
city policy decisions. At the very least, cities must give full consideration to the potential future
costs posed when a private corporation owns infrastructure in the rights of way.

Maintenance and Abandonment of Facilities

If equipment is neglected or abandoned, it can create substantial costs for cities. Cities should
include terms that ensure the public is not stuck holding the bag or at risk of liability should
circumstances lead providers to neglect equipment.

e Set a timeline for when equipment becomes abandoned - Agreements can define
abandonment multiple ways: when a provider notifies a city that equipment is no longer
being used; a number of days after equipment no longer transmits signal; or a number of
days after a company has been delinquent in paying fees to the city. Agreements can set
timelines that are triggered when the city sends notice to the company.

e Clarify a procedure for removing abandoned equipment - Agreements should obligate
the company to remove abandoned equipment and return city property to its prior
condition, but also outline a city’s options should a company refuse or be unable to
remove equipment, for example, if the company becomes insolvent. A city should have a
right to remove equipment after it has been abandoned, with an appropriate cost-shifting
provision so that the city does not accrue additional expense for ensuring that the rights-
of-way are safe and free of nuisance.

e Create a fund for expenses - Agreements can provide for bonding requirements that
require the company place funds in an account, so that in the event of abandonment or
other expense accrued by the city, the city can directly draw on those funds in lieu of
subsequently billing the company.

Ensure the city is protected when federal law changes
|

Dozens of municipalities and organizations are challenging the FCC'’s recent small cell orders in
federal court and cities should consider that the orders may be vacated. Agreements should
preserve the ability of cities to adjust requirements or renegotiate agreements if the Order is
overturned. As the lawsuits argue, the FCC's order is an unconstitutional overreach by the federal
government* Cities should ensure they won't be stuck with bad terms that are no longer required
if the order is overturned. For example, lease agreements can stipulate that if the Order is
overturned, parties will renegotiate certain terms in good faith or provisions will terminate or
change after a certain period. For example, fees will increase by a set amount or certain aesthetic
requirements will be modified.

For more information, visit www.Fair5G.org
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